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implied promise or is tortious, it does not follow that the plaintiff 
should get the entire compensation without rendering any of the 
service. This is a separate problem. It may be, however, that the 
present decree will eventually result in the plaintiff's obtaining the 
fee, on the theory of constructive service and on the ground that 
the defendant has waived the condition by preventing its fulfillment. 

A. L. C. 



GOING VALUE FOR PURPOSES OF RATE REGULATION 

A recent California case raises in an interesting form the much 
disputed question, when or to what extent "going value" is value 
upon which a public utility is entitled to base its rates. Son Joaquin 
Light & Power Corp. v. Railroad Commission (1917, Cal.) 165 Pac. 
16. It is generally admitted that "going value" is, to some extent 
at least, an item of value for rate purposes, 1 but there is much 
confusion with respect to the questions when and to what extent it 
constitutes such value. 2 In the latest ruling on the subject by the 
United States Supreme Court 3 it was held that "going value" is "a 
property right and should be considered in determining the value of 
the property upon which the owner has a right to make a fair return." 
This holding, it seemed at first, had practically settled the whole 
conflict; for, inasmuch as the Supreme Court is, under the Constitu- 
tion, the court of last resort upon the question of valuation for rate- 
making purposes, 4 it was to be supposed that other tribunals would 
follow the Supreme Court upon this question. On the contrary, how- 
ever, there has been a tendency on the part of many authorities to 
construe away the apparent effect of the Supreme Court's decision. 

A striking illustration of this tendency is the California case above 
cited. In that case the court affirmed the decision of a commission 5 
in which, it seems, no allowance whatever was made for "going 

'Dm Moines Gas Co. v. City of Des Moines (1915) 238 U. S. 153; People v. 
Wilcox (1914) 210 N. Y. 479, 104 N. E. 911 ; Public Service Gas Co. v. Board 
of Commissioners (1913, Sup. Ct.) 89 N. J. L. 463, 87 Atl. 651. See Beale & 
Wyman, Railroad Rate Regulation (2d ed.) sees. 276, 280. 

2 Hermann v. Newtown Gas Co. (1916, N. Y. P. S. C, 1st Dist.) P. U. R. 1916 D, 
825; People v. Wilcox, supra; Rich v. Biddeford, etc. Co. (1917, Me. P. U. C.) 
P. U. R. 1917C, 982; Appleton Waterworks Co. v. Railroad Commission (1913) 
154 Wis. 121, 142 N. W. 476; Re Clarksburg Light & Heat Co. (1916, W. Va. 
P. S. C.) P. U. R., 1917 A, 577; East Bakersfield, etc. Association v. San Joaquin 
etc. Corporation (1916, Cal. R. C.) P. U. R. 1916 C, 380 (the principal case 
before the Commission) ; and numerous other cases. See Whitten, Valuation 
of Public Service Corporations, sees. 550-644. 

'Des Moines Gas Co. v. City of Des Moines, supra. 

* Public Service Gas Co. v. Board of Commissioners, supra. 

° East Bakersfield, etc. Association v. San Joaquin, etc. Corporation, supra. 
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value." 8 The reason assigned for the exclusion is that the utility's 
excessive earnings had been sufficient to offset all past deficits. As 
the opinion expressly purports to follow the above mentioned Supreme 
Court decision, the question thus raised by the case is reduced to this : 
May "going value" under the Supreme Court doctrine be wiped out 
by subsequent earnings? 

The passage in the Supreme Court's opinion, upon which the recent 
cases rely, is as follows: 

"Included in going value as usually reckoned is the investment neces- 
sary to organizing and establishing the business, which is not em- 
braced in the value of its actual physical property. . . . For aught that 
appears in this record these expenses ["overhead charges"] may have 
been already compensated in rates charged and collected under 
former ordinances . . . and it is not to be presumed, without proof, 
that a company is under the necessity of making up losses and expendi- 
tures incidental to the experimental stage of the business." 7 

These cases, however, fail to notice that the Supreme Court, not- 
withstanding its language, did not exclude these expenses. In fact 
the above-quoted passage is only a dictum, for the point was not 
squarely before the court. Besides, the court, by negative inference, 
ultimately approved the allowance of these expenses. 

Can the doctrine of these cases, then, be supported upon principle? 
In order to answer this question it will first be necessary to determine 
definitely just what "going value" is, for it seems that the whole 
conflict and confusion on the subject is due fundamentally to a con- 
fused conception of the nature of the thing in question. What, then, 
is "going value?" As was pointed out in one of the latest cases, 
"experts, courts and commissions" do not agree as to what this 
"elusive, intangible and troublesome" thing is. 8 The United States 
Supreme Court, however, has supplied a definition which sufficiently 
expresses the general principle involved. "Going value" that court 
defines as "the value which inheres in a plant where its business is 

8 The language of the commission is somewhat ambiguous, but both the court 
and the commission expressly purport to follow the above mentioned decision of 
the United States Supreme Court, and the Commission expressly states that 
the development cost has been wiped out by later earnings and that the United 
States "Supreme Court clearly intimates that if the expense of organizing and 
establishing the business has already been made good to the utility out of later 
rates no additional allowance for 'going concern value' may properly be made 
in a rate case." At any rate both the court and the Commission excluded the 
whole "item of development cost," estimated, by the deficit method, at 
$1,651,021. 

7 Des Moines Gas Co. v. City of Des Moines, supra, at p. 165. 

8 Re Indianapolis Water Co. (1917, Ind. P. S. C.) P. U. R. 1917 E, 556. A very 
illuminating and thorough discussion of the subject is contained in the report of 
Hon. H. M. Wright, Master in Chancery, in Spring Valley Water Co. v. City &■ 
County of San Francisco, now pending in U. S. Dist. Ct. N. D. Cal. 
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established, as distinguished from one which has yet to establish its 
business." 9 "Going value," then, is the difference between the value 
of a plant considered as a whole in its present condition and the sum 
of the values of the various component parts of the plant, considered 
as a "non-going" or static plant with its business and operating 
system yet to establish. It is indisputable that this added element is 
a thing of value; but just what does this value represent? It is, 
apart from "good will," the present representative of the time and 
effort spent in transforming the static "bare bones" of the plant into 
the present "going" concern. It is clear, then, that the utility must 
in some way be compensated for this expenditure. It is settled, how- 
ever, that "good-will" value, though a part of "going value" as above 
defined, is not value for purposes of rate regulation. 10 The ulti- 
mate question, then, is whether this remaining part of "going value" 
may be offset by subsequent earnings. 

In the first place it is clear that this "going-concern" element, 
when once it is created, is a continuous instrument of production, 
i. e., it continues from year to year a permanent item of value which, 
without further outlay, brings in its annual return. Hence, this part 
of the "going value," possessing, as it does, the distinguishing char- 
acteristic of capital expenditure, constitutes a part of the capital value 
of the plant. In the second place, the doctrine of these recent cases 
allows this capital value to be wiped out by subsequent earnings. But 
if this capital value may be wiped out by later earnings, then by the 
same reasoning all items of capital value may be wiped out by later 
earnings, and, therefore, if a utility is allowed to charge sufficient 
excessive rates the plant's total capital value would be wiped out, 
and the utility would have to serve the public gratuitously — an absurd 
conclusion which would seem to establish the fallacy of the doctrine. 11 
It would seem, therefore, that the above mentioned part of "going 
value" is always value for purposes of rate regulation, and that cases 
which make "going value" depend in whole or in part upon the 
existence of past deficits, or allow "going value" to be offset by 
subsequent earnings, proceed upon an erroneous theory as to the 
fundamental nature of this item of value. 

T. P. H. 

" Des Moines Gas Co. v. City of Des Moines, supra, at p. 165. 

w Wittcox v. Consolidated Gas Co. (1909) 212 U. S. 19. See Wyman, Public 
Service Corporations (2d ed.) sec. 1102. 

"That past rates and earnings, though excessive, may not be considered in 
fixing present rates, see Kindell v. Adams Express Co. (1908) 13 I. C. C. 475, 
490; Bluefield v. Bluefield Waterworks, etc. Co. (1917, W. Va. P. S. C.) P. U. R. 
1917E, 22, 32. See also Beale & Wyman, Railroad Rate Regulation (2d ed.) 
sec. 271. 



